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Axa’s pandemic 
exposure ‘a  
few hundred 
million  
euros’

Losses ‘appear 
manageable’ and 
will be contained  
to earnings, 
analysts say

Michael Faulkner
Editor

French insurance giant Axa’s 
exposure to losses connected 
to the coronavirus pandemic 
are expected to be in the re-

gion of a “few hundred million” euros, 
analysts said.

The estimate, which is net of rein-
surance, net of tax and net of offsetting 
benefits, such as higher profitability in 
motor, includes around €15m ($16.4m) 
exposure relating to the postponement 
of the Tokyo Olympic Games. An out-
right cancellation of the games would 
cost €60m.

Analysts at Jefferies said the losses 
“appear manageable”, given the €3.9bn 
the group earned in 2019. The figures 
include the Axa XL business.

Axa Ireland has confirmed it will pay 
business interruption claims to more 
than 4,000 policyholders.

The Jefferies analysts said investment 
risk was “perhaps less than feared”, al-
though the asset side “poses greater risk 
to solvency” than the rising liabilities, 
which “can be contained to earnings”.

A 25% fall in equities, coupled with 
a 0.5% decline in interest rates and a 
1.5% rise in credit spreads, could cut the 
solvency ratio by 35 points, “indicating 
a ratio of 160% to 165%”.

Fitch puts Coface on rating watch negative
Fitch Ratings has placed Coface on 
rating watch negative on fears the 
Covid-19 pandemic will have a negative 
effect on the trade credit insurance in-
dustry, writes Lorenzo Spoerry.

The rating agency said it was now 
more likely that a “potentially much 
higher” claims experience would push 
down Coface’s profitability to a level  
no longer compatible with its current 
credit rating.

Fitch placed Coface France, Coface 
North America Insurance Company and 
Coface Re SA’s insurer financial strength 
ratings on rating watch negative.

Fitch has also placed Coface SA’s long-

term issuer default rating and short-
term ratings on rating watch negative. 
Coface SA is the group’s top holding 
company, and it currently boasts a long-
term IDR of A+.

Coface’s technical result for 2020 
should be expected to deteriorate ow-
ing to higher claim rates from rising 
corporate insolvencies amid a global 
economic recession and supply chain 
disruption, Fitch warned.

The rating agency also said it expects 
Coface’s gross premiums to fall in 2020, 
and possibly also in 2021, as a result of 
slowing volumes of activity, active risk 
selection and lower client retention 

rates, although this would be partly off-
set by price increases.

Although the trade credit industry 
is likely to be among those insurance  
sectors that are hit the hardest, Fitch 
said it takes a “favourable view” of  
Coface’s ability to respond promptly to 
the current crisis.

“As a credit insurer, Coface has 
the ability to swiftly reprice or scale  
down risk exposure,” Fitch said. “The 
group has been reducing the most  
sensitive exposures in the hardest-hit 
sectors and countries through limit  
reductions or, in extreme cases, policy 
cancellations.”

Covid-19 deaths could reach 
230,000 by April 15: AIR
Covid-19 could kill almost a quarter of a million people globally by the middle 
of April and total infections could rise to 10 million, AIR Worldwide has warned, 
writes Lorenzo Spoerry.

The catastrophe modelling firm’s latest projections foresee deaths ranging be-
tween 70,000 and 230,000 by April 15. The total number of mild to moderately 
symptomatic cases is expected to come in at between two million and seven 
million, with the number of severe cases between one million and three million.

At present, the total number of confirmed infected cases stands at 883,225 ac-
cording to Johns Hopkins University. Total deaths stand at 44,156.

Although China was the first epicentre of the virus, the US is now the country 
with the greatest number of infections, at 190,089. It has registered 4,090 deaths.

AIR warned that current estimates of the total number of infections may be too 
conservative, with the vast majority of cases being asymptomatic or having only 
mild symptoms, and being therefore difficult to detect.

Narges Dorratoltaj, the principal scientist at AIR Worldwide, said the dif-
ference between the low and high end of AIR’s infected estimates is driven by  
uncertainty regarding the virus’s transmissibility and also uncertainty about 
the true number of cases.

The lower bound of the estimate – for mild cases to reach 2,000,000 and severe 
cases 1,000,000 by the middle of the month – assumes that the true number of 
cases is relatively closer to what has been reported, and also that containment 
measures like isolation and quarantine become more successful than they have 
been to date, Dorratoltaj said.
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Loss-hit cat treaties up 50% at 
April 1 renewals: Willis Re
Several reinsurers sought to impose exclusions for 
Covid-19 during negotiations, broker says

Scott Vincent
Editor, news services

Loss-hit catastrophe trea-
ty contracts rose up to 
50% for Japanese wind 
exposures at April 1 as 

reinsurers moved to price in the 
heavy loss years of 2018 and 2019.

In its 1st View report on the 
April 1 renewals, Willis Re said 
the renewal was characterised by 
significant rate increases on loss- 
affected accounts and a measured 
approach on loss-free contracts 
and less stressed classes.

Willis Re said several buyers 
sought additional natural cata-
strophe capacity at April 1, with 
some seeking more vertical pro-
tection and others looking to buy 
out co-insurance participations.

For Japanese wind and flood 
risks, the broker said renewal of 
aggregate covers was a struggle 
for buyers.

Willis Re said these renewals 
saw higher rate increases than oc-
currence layers, with reinsurers 
applying significant pressure for 
restructuring.

Traditional European reinsur-
ers were more aggressive in seek-
ing rate increases for Japanese 

wind and flood risks, with most 
reinsurers prepared to support 
lower layers to secure their share 
of “payback pricing”.

Some reinsurers sought to move 
up programmes as they rebalanced 
their portfolios, Willis Re said.

Poor property per-risk and en-
gineering results led to both pric-
ing and condition improvements 
across many accounts.

For Japanese property risks, the 
broker said there was “strong cli-
ent resistance” to late requests for 
cyber and pandemic exclusions.

James Kent, global chief exec-
utive of Willis Re, said several 
programmes were placed well in 
advance of the due date and were 

completed without any specific 
Covid-19-related exclusions.

“For those programmes that 
were not completed well in ad-
vance, several reinsurers sought 
to impose Covid-19 exclusions.

“In some cases, reinsurers 
achieved these exclusions, but 
in other cases, buyers have been 
able to provide comfort their  
original polices have no expo-
sure to Covid-19-related losses by  
issuing letters of understanding to 
reinsurers,” he said.

For Japanese earthquake, Wil-
lis Re said pricing was generally 
viewed as adequate by reinsurers. 
The broker said between $1bn 
and $1.5bn of new capacity was 

sought, mainly by mutuals, with 
capacity on new layers harder  
to source than on renewal layers.

In South Korea, the broker re-
ported a substantial reduction 
in capacity for risk and pro rata 
programmes on the back of the 

$400m to $600m Lotte Chemical 
loss in early March.

Willis Re said there were some 
incidences of insurance-linked 
securities funds reducing their of-
fered capacity at April 1 owing to 
recent redemptions by investors.

Munich Re shares fall 5% as 
profits guidance scrapped
Munich Re shares fell more than 
5% yesterday after the company 
suspended its share buyback pro-
gramme and withdrew its profit 
guidance for the year in the wake 
of the Covid-19 pandemic, writes 
Michael Faulkner.

The German reinsurance giant 
warned investors of a “consider-
able claims burden” in the first 
quarter of the year, including 
event cancellation losses resulting 
from Covid-19.

As a result, Munich Re now 

anticipates profits in the “low 
three-digit-million euro” range 
for the first three months of 2020, 
compared with €633m ($692.7m) 
in the same period of 2019.

In addition, its full-year profits 
will also be affected, the compa-
ny said.

“Owing to the great un certainty 
concerning the macro-economic 
and financial impacts of Covid-19, 
from today’s perspective – and 
assuming a burden from major 
man-made and natural catastro-

phe losses that is otherwise in line 
with expectations – Munich Re 
will not attain its profit guidance 
of €2.8bn for 2020 as a whole,” 
Munich Re said. 

Implementation of the 2020/21 
share buyback programme an-
nounced on February 26 will be 
discontinued until further notice, 
the company added. 

Munich Re shares were trad-
ing at €175.15 at market close on 
April 1, down almost 5% on the 
previous day’s closing price.

Aviation price increases ‘at  
highest rate for two decades’

Aviation price increases were in excess of 20% for the first time in near-
ly two decades at April 1, according to Willis Re, writes Scott Vincent.

The broker said loss-hit aerospace risk covers were up between 30% 
and 50%, with loss-free risks rising between 20% and 25%.

Amid the Covid-19 crisis, Willis Re said a lack of air travel and asso-
ciated manufacturing will reduce incomes and put even more upward 
pressure on rates.

For global marine business, Willis Re said April 1 was a challenging 
renewal, which saw reinsurers reduce lines rather than decline pro-
grammes as they sought to maintain relationships.

Willis Re said well-performing marine and energy accounts re-
ceived favourable terms, while loss-affected business generally saw 
increases, although not to the extent anticipated.

Casualty renewals were again under scrutiny in terms of loss de-
velopment and, for the Japan renewals, the inclusion of difficult risks 
such as pharmaceutical products liability.

For global cyber, the increased application of cyber exclusions in 
other lines fuelled premium growth in standalone cyber at April 1.

Signs of tightening in cyber reinsurance capacity, particularly for 
aggregate stop-loss, led to a hardening in pricing conditions.

For non-marine retro, Willis Re said pricing generally kept pace with 
the first-quarter renewals, with reinsurers continuing to differentiate 
between clients based on past performance and depth of relationship.

Additional retro coverage was predominantly purchased at higher 
attachments to protect the tail as a result of internal and regulatory 
requirements, the broker said.

Typhoon Hagibis was one of the contributors to a heavy 
catastrophe loss year in 2019 

Kathy Matsunami/Shutterstock.com

Munich Re’s share price dropped after it announced it expects 
a lower Q1 profit this year

leungchopan/Shutterstock.com
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In this pandemic, effective underwriting 
controls are more necessary than ever

One silver lining to coronavirus is that it will help 
enhance the industry’s controls and risk frameworks

Jamie Crookenden
Riskscheck.com

Much has been writ-
ten on what we 
should be doing to 
safeguard the health 

of ourselves, our families, our 
colleagues and the world around 
us, but what should underwriting 
management be doing to safe-
guard the health of their under-
writing businesses? 

The complexity of the choices 
facing underwriting as the global 
economy is shattered means there 
are no easy answers. However, it 
is vital insurers step up their con-
trols over underwriting in order 
not to lose the plot completely as 
our world changes.

The existence of online trad-
ing platforms such as PPL and 
Whitespace plus email and 
old-fashioned voice communica-
tions such as the telephone are 
all helping to maintain trade, al-
though not quite as we know it.  
However, face-to-face trading con-
tinued to exist for more complex 
risks for very good reasons and the 
flaws that some underwriters see 

as being inherent in online trading 
systems will now have more im-
portance as they take centre stage.

The move away from normal 
procedure is likely to add to the 
risks of failure to communicate 
by the brokers or failure to un-
derstand by the underwriters of 
key data and risk profiles, which 
may lead to an increased risk of 
errors of judgement and/or fail-
ure of compliance with controls 
and plans.

This is especially so where spe-
cialist and expert underwriters 
have been accustomed to ana-
lysing face to face the risk and 
the presentation by brokers they 
both know well and those they 
deal with less often. A complex 
offshore energy package includes 
multiple sections (property both 
onshore and offshore, equipment 
including underwater and in-
hole, liability, pollution, control 
of well, vessels, business interrup-
tion) all with their own specialist 
wordings and coverage. Trading 
these complex risks purely online 
is fraught with difficulty.

Electronic stamps
The London market has been so 
focused on the PPL system that 
there has been no development 

of secure electronic stamps to re-
place physical stamps. These are 
now needed urgently. The Lloyd’s 
emergency trading protocol using 
email, which was published by 
Lloyd’s, is not being favoured by 
brokers, who are asking for elec-
tronic stamps instead. 

However,  there is no ap-
proved market solution to go 
digital with stamps and not all 
classes (eg, aviation) are yet 
tradable via PPL, with April re-
newals trading now.

 It is likely managing agencies 
and companies will each be de-
veloping their own e-stamps with 
different vendors and this is a 
waste of effort and resources, es-
pecially with central processing 
by DXC. A speedy development 
of a market solution to allow ef-
fective trading via email (through 
the use of digital stamps to re-
place the wet stamps) would be 
one good, practical improvement 
to come out of the gloom.

Management needs to satisfy 
their owners or shareholders 
that they are continuing to en-
sure that underwriting of risk 
is still meeting the higher stan-
dards that have been achieved 
in recent years. This means  
resources need to be in place 

to track all this online trading 
and to be effective in ensuring 
all controls are being followed.  
Lloyd’s has its minimum stan-
dards that mandate the controls 
that need to be in place and these 
include business plans, under-
writing controls, detailed plans 
for all classes to be underwrit-
ten, underwriter authorities and 
both peer and independent ex-
pert review with requirements 
for all these controls, oversight 
and review to be evidenced and 
clearly implemented. Other in-
surers have their procedures 
and controls although these are 
not codified in the same way.

The effective application of 
underwriting controls is likely 
to have varied considerably be-
tween organisations, with those 
who have learned from the bit-
ter experience of past problems 
or who are under the regulatory 
cosh, making sure they do not re-
peat past failures. However, it is 

likely not all insurance managers 
have provided their underwrit-
ing management or compliance 
teams with enough personnel as 
well as effective systems to en-
sure controls are operating effec-
tively, and this Covid-19 rush to 
online trading will be exponen-
tially increasing the risk of con-
trol failures.

The solution is for management 
to check they have the systems in 
place to run exception reporting 
on the key aspects of underwrit-
ing. However, such systems are 
worthless without enough ca-
pacity to follow up on the many 
exceptions that such systems al-
ways produce, most of which are 
due to the impossibility of cod-
ing such systems effectively, and 
which need trained resources to 
beam in on and follow up the key 
bottom line-threatening failures. 
Most underwriters will welcome 
these extra checks, which will 
help safeguard them in these 
tricky trading times. These con-
trol safety nets are improved 
significantly by the addition of 
effective independent review by 
specialist underwriting review-
ers with experience (introduced 
by Lloyd’s post-1993). 

One positive arising from these 
special circumstances is they will 
help to enhance our controls and 
risk frameworks. Physical dis-
tance can help us make more of 
an effort to communicate, docu-
ment and evidence controls. We 
may just be developing better 
habits and controls as a result 
of being forced to work remote-
ly and hopefully these will be-
come permanent changes as and 
when underwriting life returns 
to normal. Meanwhile, effective 
controls and reviews of under-
writing are more necessary now 
than ever before.n

Jamie Crookenden is director of 
riskscheck.com      

The existence of online trading 
such as PPL and Whitespace 
plus email and old-fashioned 
voice communications such as 
the telephone are all helping to 
maintain trade, although not 
quite as we know it

Online trading systems 
are now taking centre 

stage for underwriters 

ZinetroN/Shutterstock.com
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Coronavirus – insurance, frustration 
and frustrated customers

To be credible in denying claims 
where cover was not bought, the 
insurance industry must accept 
losses that are within cover

James Davey
British Insurance Law 
Association

The coronavirus pandem-
ic has attracted consid-
erable media attention 
to the limits of business 

interruption insurance. 
This raises the age-old prob-

lems of ensuring policyholders 
understand the limits of cover 
and the risks of those limits being 
challenged before the courts and, 
in the UK, the Ombudsman.

Unlike most contracts, insur-
ance policies are not subject to 
the doctrine of frustration. There 
is no opportunity for the parties 
to be released from their bargain, 
with no fault on either side, sim-
ply because of a change in the 
underlying situation that the con-
tract did not anticipate. The point 
of an insurance contract is to di-
vide the future into risks that the 
underwriter assumes and those 
that the insured retains.

Insureds do not normally give 
full attention to the precise limits 
of this division of responsibility 
when purchasing. 

The precise limits of the pol-
icy only come into focus at the 
moment of claim. This is partic-
ularly problematic for the sale 
of low-probability, high-conse-
quence events such as hurri-
canes and pandemics. Insurance 
is very effective in these low-
risk, high-impact scenarios, but 
is less attractive to insureds than 
is rational.

This “demand side anomaly” 
creates two issues. First, people 
who will need the service do not 
buy it in advance. Munich Re’s “Ep-
idemic Risk Transfer Solutions” 
did not find a market in 2019.

Second, those who do buy in-
surance often have unrealistic 
expectations about its extent, 
particularly where the product 

does not generate a steady flow 
of claims. People come to under-
stand, from their own experienc-
es and from those around them, 
what home insurance or motor 
insurance does. But there is no 
shared experience for most cata-
strophic losses. This makes cata-
strophic risk insurance especially 
hard to operate.

The standard business inter-
ruption policy as discussed in 
Riley on Business Interruption 
Insurance is limited to the conse-
quences of property damage. Ex-
tended cover can be purchased 
for “notifiable disease, vermin, 
defective sanitary arrangements, 
murder and suicide” but take up 
is limited. This defines our cate-
gory A claimant, who is a small 
business owner with business 
interruption insurance limited to 
property damage.

Category B would be an in-
sured with cover based on the 
standard Association of British 
Insurers’ (ABI) extension, which 
insures the consequences of 
“notifiable disease”. For those 
running hotels, restaurants and 
public houses, cover would ex-
tend to the consequences of “… 
(c) any occurrence of a notifiable 
disease (in the town/borough 
of…) (within a radius of 25 miles 
of the premises)”. 

The ABI produced equivalent 
terms for the catering industry, 
schools and hospitals. None of 
this is dependent on any deci-
sion by the authorities to close 
down the premises and requires 
only an incident within a defined 
radius or geographic region. The 
BBC have a website showing 
“cases of Covid-19 in your area” 
and so this is likely to be rela-
tively simple to establish.

The relevant definition of a 
“notifiable disease” within the 
standard terms is: “(b) any human 
infectious or human contagious 
disease [excluding… AIDS], an 
outbreak of which the competent 

local authority has stipulated shall 
be notified to them”. Covid-19 has 
been a notifiable disease for Pub-
lic Health (England) since March 6, 
2020, and SARS-CoV-2 (the under-
lying organism) since March 9, 
2020. Similar processes operate 
for the devolved jurisdictions.

A more difficult category is 
the insured who has insurance 
only for named diseases. This 
is our category C. Assume the 
policy was purchased for a one-
year term in October 2019 and 
provides cover for named vi-
ral agents, including the H1N1 
“swine flu” and the original SARS 
coronavirus (SARS-CoV).

It is straightforward that Cat-
egory A insureds would not be 
able to recover for losses at-
tributable to a local outbreak. 
There is no associated property 
damage. Similarly, Category B 
claimants should be entitled to 
indemnification. Any sugges-
tion that the list of “notifiable 
diseases” is fixed at the time of 
placement would rely on explicit 
wording to that effect. The de-
fault position must be that the 
list is dynamic. 

This reflects the approach in-
surers take to emerging risks 
generally, such as travel advice 
from the Foreign Office and the 
war risks navigation limits set by 
the Lloyd’s Market Association 
Joint War committee.

Complex situation
Category C claimants represent a 
more complex situation. Here, the 
limits of cover will require inter-
pretation. Many of these disputes 
would historically have come be-
fore the courts, but the extension 
of the Financial Ombudsman Ser-
vice (FOS) jurisdiction from April 
1, 2019 could be highly significant. 
It can now hear complaints from 
small businesses (defined as hav-
ing an annual turnover of less 
than £6.5m ($8.04m) and either 
a balance sheet total of less than 
£5m or employing fewer than 50 
employees) and not just micro-en-
terprises and consumers. The 
upper band on awards has also 
risen, to £350,000.

Litigation on the limits of cov-
er for named perils will naturally 
focus on whether the list is indica-
tive or determinant. This is a mat-
ter of contractual interpretation. 
Covid-19 could not be covered 
explicitly by insurance before its 
discovery, but its spread is not dis-
similar to the swine flu or SARS 
outbreaks, even if the effect is 
more widespread. It is not unlike-
ly that a court would take a list of 
named diseases as including addi-
tional organisms within the same 
immediate family. On that basis, 
Covid-19 would fall within cover 
that specifically named SARS-CoV.

The uncertainty of outcome 
in judicial proceedings must be 

compared with the likely out-
come before the Ombudsman. 
Even in respect of small business-
es, it is much less likely to take a 
technical point of interpretation 
in favour of an insurer. The basis 
of its decision-making (“law and 
good practice”) makes it probable 
that a category C case would be 
decided in favour of the insured, 
unless very clear wording to the 
contrary was prominent in the 
policy wording.

For insurers providing extend-
ed cover, the new jurisdiction of 
the FOS is key to settling claims. 
The initial evidence is that not all 
insurers are taking this view, with 
the owner of a soft play centre 
reporting on Radio 4’s “You and 
Yours” that his insurer had denied 
that cover for notifiable disease 
extended to coronavirus claims, 
as it was not notifiable when the 
policy was purchased.

This is a crucial time for the 
industry. To be credible in deny-
ing claims where cover was not 
bought, it must accept those losses 
that are within cover. That does 
not mean the limits of the policy 
as understood by the insurer, but 
as likely to be enforced by the Om-
budsman and the courts.n

James Davey is professor of law 
at the University of Southampton 
and deputy president of the British 
Insurance Law Association
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Insurers should consider the 
likely outcome of a dispute 

before the Ombudsman  
when making decisions on 

Covid-19 BI claims
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Covid-19 pandemic presents 
an employment challenge
As businesses’ working patterns shift, the insurance industry must be quick to adapt

In its guidance to insurance 
firms in the era of Covid-19, 
the Financial Conduct Au-
thority (FCA) emphasised 

the importance of operational 
resilience and central to this is 
ensuring employees themselves 
are well looked after. “Firms 
should consider, along with oth-
er challenges, the impact of staff 
absences and the need to ensure 
staff wellbeing on continuity of 
service,” the FCA wrote. 

The biggest cultural shift Covid- 
19 has brought about – apart 

from general social distancing – is 
to home working. From call centre 
workers to underwriters, the ma-
jority of  (if not all) employees will 
be stationed at home rather than 
in the office. This has an impact 
on insurers both as employers and 
as providers of related insurance 
products (for example, employer 
liability insurance and directors’ 
and officers’ (D&O) insurance).

Employers have a duty to 

provide a safe workplace. This 
means employers need to take 
into account updated Health 
and Safety Executive guidance 
covering both employees still re-
quired to come into the office (if 
any are) and those working from 
home. It is clear that as well as 
physical health, mental health 
is a con sideration here and em-
ployers will need to put in place 
appropriate measures and take  

steps to ensure those are working.
Perhaps sensibly, the FCA has 

made it clear that under the Se-
nior Managers & Certification 
Regime it will be a question for 
senior managers whether or not 
employees are required in the of-
fice or can work from home. This 
is a big question in a time of na-
tional emergency and needs to be 
dealt with at a senior level.

This may be a busy period in 
terms of claims handling, under-
writing and risk assessing, as 
policyholders and insurers alike 
seek to establish what Covid-19 
consequences should secure  
coverage. Insurers will also seek 
to reduce delay occasioned by 
remote working in underwriting 
and handling claims.

For appropriate outcomes still 
to be met, managers will need to 
work effectively with employees, 
ensuring teams have the same 
effective oversight as they do in 
a traditional workplace setting, 
and that conduct and perfor-
mance expectations (if not pro-
ductivity) remain unchanged.

The hope is, of course, that 
workforces remain healthy and 
economically active. However, 
insurers, like other employers, 
will have been making clear to 
staff how sick leave payment 
policies apply to those who are 
self-isolating. With their claims 
handling hat on, there will also 
be the question of whether fur-
loughed or self-isolating individ-
uals are actively employed such 
that coverage would continue un-
der relevant insurance policies.

Insurance is, of course, not 
the only back-up that is being 
provided to employers. The 
government’s Job Retention 
Scheme (or furlough) is effec-
tively underwriting the UK’s 
businesses adversely affected 
by Covid-19, so they can avoid 
large-scale collective redundan-
cies. The 80% wage reimburse-
ment will be of value to many 
businesses and employees, but 
it must be deployed sensibly to 
limit litigation risk. A fair and 
justifiable approach, tempered 
by appropriate engagement, is 
key for dealing with employees 
here – and customers, too, as the 
UK seeks to broker its approach 
through Covid-19. n

Amy Bird is a senior associate at 
Clifford Chance

As sponsors of the legal pages we 
intend to cover a range of topics 
impacting the insurance market, 
but are looking to engage directly 
and seek feedback on our insights 
and listen to ideas for future arti-
cles. Please contact us through: 
G l o b a l I n s u ra n c e P ra c t i c e @ 
cliffordchance.com

Amy Bird
Clifford Chance
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One of the biggest cultural 
shifts caused by coronavirus 
is the move from offices to 
home-based working
KornT/Shutterstock.com

‘Firms should consider, along with 
other challenges, the impact of staff 
absences and the need to ensure staff 
wellbeing on continuity of service’
Financial Conduct Authority



LAW & ORDER in association with

Covid-19 
infects 
D&O 
cover

Claims are emerging against companies’ senior directors and officers in relation to coronavirus

As the world battles the 
voracious spread of 
coronavirus and the 
rapidly evolving situ-

ation pushes us further into un-
charted territory, in addition to 
the human costs and challenges, 
new areas of exposure are emerg-
ing. Company boards and exec-
utives, as well as their insurers, 
are grappling with the threat of 
litigation targeting directors and 
officers based on companies’ re-
sponses to the pandemic. 

Against the backdrop of the  
already heightened focus on indi-
vidual accountability, this trend 
is likely to grow as shareholders’ 
and regulators’ scrutiny of com-
panies’ directors and officers be-
comes more acute in the present 
difficult economic environment 
and in the context of extreme 
stock market volatility.

In a possible sign of things to 
come, two US federal securities 
class action suits have recently 
commenced. The factual back-
ground to each action is, probably, 
rare if not unique, but the actions 
themselves are still indicative of a 
trend that we may see during the 
coming months: namely, claims 
from shareholders challenging 
the actions and statements of di-

rectors’ and officers’ (D&O) liabili-
ty in the unprecedented context of 
the Covid-19 pandemic. For D&O 
insurers, these will result, at the 
very least, in a series of expensive 
defence costs indemnity claims. 

Putative class plaintiff Eric 
Douglas filed a complaint in feder-
al district court for the Southern 
District of Florida. The complaint 
targets Norwegian Cruise Lines 
(NCL), whose shares are public-
ly traded on the New York Stock  
Exchange, and two of its senior 
officers: its director, president 
and chief executive; and its ex-
ecutive vice-president and chief 
financial officer.

False statements
The complaint alleges NCL made 
unproven and/or false state-
ments about Covid-19 during the 
relevant period (February 20 to 
March 12) with a view to persuad-
ing customers to purchase cruise 
trips, thereby endangering NCL’s 
customers and its crews. Various 
statements and omissions by NCL 
regarding its business and opera-
tions are said to have been mate-
rially false and misleading and/or 
to have lacked a reasonable basis. 

According to the complaint, 
these statements and omissions 

resulted in an inflated share value 
for NCL. A Miami newspaper and 
subsequently the Washington Post 
reported (on March 11 and 12 re-
spectively) on leaked internal NCL 
emails suggesting NCL had deliber-
ately misled customers. Following 
these reports, NCL’s share value 
dropped significantly, causing (al-
legedly) commensurate losses to 
the shareholders in the class. 

Directors and officers of, in 
particular, travel and tourism 
businesses, which have suffered 
severe stock price falls as custom-
er numbers dwindle as a result of 
the spread of the virus, may face 
increased scrutiny and possibly 
claims regarding their companies’ 
preparedness for and handling of 
the outbreak. 

Elsewhere, on the same day 
as the complaint against NCL 
was filed, another putative class 
plaintiff also filed a complaint in 
federal district court in the East-
ern District of Pennsylvania. The 

complaint targets Inovio Phar-
maceuticals, whose stock trades 
on the Nasdaq exchange, and its 
president and chief executive,  
J Joseph Kim. 

The complaint alleges Inovio 
and Kim sought to capitalise on 
Covid-19 concerns by “falsely 
claiming” it had developed a vac-
cine for Covid-19. Inovio’s stock 
value rose dramatically follow-
ing these announcements. How-
ever, on March 9 a tweet from a 
well-known activist short seller, 
Citron Research, invited the Secu-
rities and Exchange Commission 
to “immediately HALT this stock 
and investigate the ludicrous and 
dangerous claim that [Inovio] de-
signed a vaccine in three hours”. 
Inovio’s share value fell 71% in 
the following two days.

The Inovio suit should be seen 
as a warning, particularly to ex-
ecutives of companies involved 
in responding to the outbreak, as 
to the importance of adopting a 

cautious approach when making 
statements and releasing infor-
mation to the public.

Causal connection
Shareholder claimants looking to 
bring claims such as these will, 
of course, face the usual difficul-
ties in establishing the requisite 
causal elements with regard to 
claimed losses. In particular, the 
extreme volatility of the market 
caused by the macro-economic 
situation will exacerbate the chal-
lenge of establishing and isolating 
the actions, statements and/or 
omissions they need to rely on as 
the cause of the share price drop. 

Nonetheless, D&O policies are 
likely to be the subject of close 
attention, since they common-
ly provide cover for the costs of 
defending securities fraud alle-
gations (as well as other breach 
of duty claims, of course). D&O 
insurers are potentially facing ex-
pensive costs indemnity claims, if 
and when further claims of this 
type arise from Covid-19.

In the first instance (and 
potentially before litigation 
commences), insurers and pol-
icyholders will need to analyse 
carefully what circumstances and 
information can and should prop-
erly be notified under the terms of 
the relevant insurance policies. n

James Whitaker is a partner and 
Matthew Line a senior associate 
at Mayer Brown
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D&O policies are likely to be the 
subject of close attention, since 
they commonly provide cover 
for the costs of defending 
securities fraud allegations  
(as well as other breach of  
duty claims, of course)

 IVAN ROSHCHUPKIN/Shutterstock.com



Hyperion X and Vario link up to 
provide contingent capital cover
Whole-account stop-loss reinsurance product launched

Scott Vincent
Editor, news services

Hyperion X has part-
nered with collater-
alised reinsurance 
specialist Vario Part-

ners to create a whole-account 
stop-loss reinsurance cover.

The product will provide  
re/insurers with access to a new 

source of investor-backed capac-
ity that can provide a contingent 
capital alternative to traditional 
retro cover.

Hyperion X said a whole- 
account stop-loss reinsurance  
cover can benefit earnings volatil-
ity and balance sheet strength “at 
a time when retrocession rates-
on-line have increased and carrier 
financing costs are rising sharply”.

“We are bringing this to mar-
ket now to give re/insurers ac-
cess to a new source of stable, 

competitive capacity during this 
volatile period, which enhances 
balance sheet strength for future 
profitable growth,” said David 
Flandro, managing director of 
Hyperion X Analytics. 

Vario Partners said whole- 
account risk-transfer insur-
ance-linked securities “meet the 
needs of insurers and reinsurers 
seeking to reduce underwriting 
and credit concentration risks”.

“We believe including a layer 
of contingent capital in a reinsur-
ance structure provides compa-
nies with enhanced shareholder 
returns and protection in those 
years when an accumulation of 
events and reserve development 
can impair shareholder value,” 
Bryan Joseph, founding partner at 
Vario Partners, said.

Aon extends reinsurance 
e-placing platform to 
the London market
Aon has extended its reinsurer 
trading portal, ABConnect Place-
ments, to electronically bind trea-
ty placements with the Lloyd’s 
and International Underwriting 
Association (IUA) markets from 
the April 1 renewals, writes Mi-
chael Faulkner.

The new bind feature enables 
London market insurers and 
Lloyd’s syndicates to complete 
and bind Aon’s treaty reinsurance 
placements without the need for 
face-to-face meetings.

Andy Marcell, chief executive 
of Aon’s Reinsurance Solutions 
business, said: “With the global 
outbreak of Covid-19, electronic 
and online capabilities play an 
even more vital role in reinsur-
ance transactions as we adapt 
the way we operate to support 
remote working.”

On March 31 Lloyd’s con-
firmed its approach to the use 
of recognised electronic systems 
and email for the placement of 
re/insurance contracts. 

In a market bulletin, Lloyd’s 
said contracts of re/insurance 
may be entered into electronical-
ly by syndicates using recognised 
electronic placing systems or 
via email, adding this “does not 
require the use of signatures, 
‘scratches’ or stamps”.

Additionally, contract doc-
umentation may be issued by 
syndicates via a recognised elec-
tronic placing system or email, 
Lloyd’s said. 

Lloyd’s said the guidance had 
been issued as “some clients re-
main uncertain as to whether the 
electronic placement of contracts 
of (re)insurance is acceptable”. 

Catalina completes acquisition 
of Asia Capital Reinsurance
Bermuda-based Catalina Holdings 
has completed the acquisition of 
Asia Capital Reinsurance (ACR), 
a Singapore-headquartered re-
insurance business in run-off, 
writes Stuart Collins.

The deal was completed on 
March 31 following the receipt 
of regulatory approval from the 
Monetary Authority of Singa-

pore and Bank Negara Malaysia.
The acquisition, Catalina’s 

first in Asia, is a strategic move 
to increase exposure to the  
Asian run-off market. ACR 
ceased writing new business in 
December 2019.

Chris Fagan, Catalina’s chair-
man and chief executive, said: 
“This is a significant transaction 

Compre hires Iacovides as 
chief development officer
Legacy specialist Compre has 
hired Eleni Iacovides from rival 
Darag, writes Scott Vincent.

Iacovides will join Compre on 
June 1 as chief development of-
ficer, with responsibility for the 
group’s global business develop-
ment strategy.

She previously served as Da-
rag’s group chief client offi-
cer, following an earlier career  
as a partner in the London office 
of law firm Goldberg Segalla.

Iacovides will join Compre’s 
executive management team 
and be directly responsible for 

the business generation team, in-
cluding the origination and exe-
cution of transactions.

Her appointment comes as 
Compre, traditionally a Europe- 
focused business, broadens 
its presence across markets in 
Lloyd’s and North America.

for Catalina, as it gives us a strong 
platform from which to grow our 
Asian business and increase expo-
sure to a significant and growing 
run-off market.”

“I am pleased with the inte-
gration of ACR to date, and look 
forward to executing similar Asia-
based transactions in due course.” 
he added.

‘We are bringing this to market now to 
give re/insurers access to a new source 
of stable, competitive capacity during 
this volatile period’
DavidFlandro 
Hyperion X Analytics

David Flandro, 
managing 
director of 

Hyperion X
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